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benefit of clergy, and the number was subsequently increased.
By a series of Statutes commencing in 1827 and culminating
in 1865 they have been reduced to four: treason, murder,
the burning of naval docks and arsenals, and piracy with
violence. This statement of the growth of capital offences
must be taken with care. The majority of the new offences
were elaborations of old made necessary by the technical
forms of pleading and the haphazard methods1 of legis-
lation employed. Grand larceny, i.e. stealing goods over 13
pence in value, had always been capital, but endless enact-
ments were needed to make what were in effect thefts but
owing to technicalities were not considered offences at all, and
the law is unnecessarily technical and confused to this day.

It is true that those actually condemned to death were not
always or even usually executed. The judges would sentence
to death and the sentence be commuted to imprisonment or
transportation. Later they recorded the sentence without pro-
nouncing it with the same result.2 Between 1853 and 18543
this sentence of transportation was, in the majority of cases,
when the Colonies refused to receive criminals, changed to
penal servitude. Moreover, earlier the Record was regularly
examined by the Home Secretary and the Sovereign at the
beginning of each year and mercy extended in suitable cases.
On the accession of Victoria decency4 forbade her to act per-
sonally but the practice of review continued.

In spite of this during most of our period severity increased.
At the beginning of our period it was brutal, and it got worse.
To understand this we must consider two things: felony, and

1  A good example of this is given in Bentham's Comment on the Commentaries,
Introd., p. a. Maiming- cattle had been made capital by Statute in 1770, but the
Statute instead of using a general word, such as 'cattle', proceeded to enumerate
the beasts as protected, and a new Statute still incomplete was required to add to
the list. Further, owing to the strict technical rules as to what amounted to larceny,
embezzlement, larceny by a bailee, obtaining goods by false pretences, fraudulent
conversion, &c., were not offences at all at common law and had to be made such
by successive statutes, the great Larceny Act, 1916, being the last attempt to reduce
this confused subject to order.

2  Stephen, H,C.L. i. 472, passim; 4 Geo. IV, 0/48.

3  ibid.                                              4 Stephen, H.C.L. ii. c. i. 88.